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New rule requires federal contractors to notify employees of rights

 under the National Labor Relations Act

The Department of Labor has published a Final Rule mandating the inclusion in federal contracts of clauses requiring government contractors to post in their workplaces notices to employees of rights under the National Labor Relations Act (NLRA).  The NLRA, among other things, gives employees the right to join or not join a labor union and applies to most private sector employers.  The rule takes effect June 21, 2010.

Background

In 2001, then-President George W. Bush signed an executive order requiring government contractors to post a notice to employees of their right not to join a union and their right to pay agency fees only for representational expenditures.  On January 30, 2009, President Barack Obama signed Executive Order 13496 rescinding the 2001 Executive Order and providing new language requiring federal contractors to inform their employees of their rights under the NLRA.

The Final Rule operates by requiring government agencies to incorporate specific language in covered federal contracts.  By signing a contract containing such a clause, a contractor agrees to post the required notice in conspicuous places during the term of the contract.  

The notice states that employees have the right to organize and bargain collectively with their employers and that they are protected against employer and union misconduct.  It lists employee rights and examples of misconduct and advises employees how to seek assistance from the National Labor Relation Board.  A copy of the poster appears as Appendix A to the final Rule. 

The Final Rule also outlines definitions and procedures for the implementation and enforcement of Executive Order 13496, including complaint procedures and methods for compliance evaluation and enforcement.  

Application

The notice clause must be included in federal government contracts and subcontracts of any tier, unless specifically excepted by the regulation.  Exceptions include: 

· contracts that result from solicitations issued before the effective date of the rule 

· government prime contracts that involve purchases below the simplified acquisition threshold under the Office of Federal Procurement Policy Act (currently $100,000) 

· subcontracts of $10,000 or less in value and 

· contracts and subcontracts for work performed exclusively outside the territorial United States.
Employers excluded from the NLRA’s definition of “employer” are not covered by the notice requirements.
Notice requirements

Contract clause  

The employee notice clause must be included in all covered contracts, subcontracts and purchase orders signed on or after June 21, 2010.  It need not be set forth verbatim, but may be incorporated by citation to “29 CFR Part 471, Appendix A to Subpart A.”

Physical posting

A contractor or subcontractor that physically posts notices to employees must physically post the notice.  If a significant portion of the workforce is not proficient in English, the contractor must post the notice in the language the workers speak.  The notice must be placed in conspicuous places around the contractor’s plants and offices and where employees engage in activities related to the performance of the contract.  Posting places must include places where notices to employees about the terms and conditions of their employment are customarily posted.

The requirement that the posting be “conspicuous” is satisfied if the notices are posted prominently where employees are likely to see them.  

The rule provides some guidance on when an employee is considered to be engaged “in activities related to the performance of the contract.”  It is not limited to employees directly engaged on contract work.  The summary prepared by the Department of Labor that accompanies the Final Rule concludes:  “In each case, the question is whether the duties of the employee’s position include work that contributes to or furthers the performance of the contract, or work whose omission would impede the contract’s performance.” 

Electronic posting

A contractor or subcontractor that customarily posts notices to employees electronically must also post this notice electronically.  This requirement is in addition to, and not in lieu of, the requirement for physical posting.  It can be satisfied by displaying prominently on an internal or external website a link to the Department of Labor’s website containing the full text of the poster in the language the employees speak.  The link must read “Important Notice about Employee Rights to Organize and Bargain Collectively with Their Employers.”  

Complaints and investigations

Employees may file complaints with the Department of Labor about noncompliance by contractors and subcontractors.  The Office of Federal Contract Compliance Programs (OFCCP) may conduct compliance evaluations to determine if notices are posted and the required clause is included in covered contracts, subcontracts and purchase orders entered into on or after June 21, 2010.  If a violation is found, the OFCCP director will attempt to secure compliance through conciliation.  

Sanctions for noncompliance
If compliance is not secured through conciliation, an enforcement proceeding may follow, with an opportunity for a hearing and an appeal before sanctions are imposed.  Possible sanctions include suspension or cancelation of an existing contract or subcontract and debarment of the contractor or subcontractor from future federal contracts.  

The Final Rule is published in the May 20, 2010, Federal Register and will be incorporated in Title 29 of the Code of Federal Regulations as a new subchapter D to Part 471.
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